33004/99 



a 



REGD. NQ. D. L.-33004/9 9 



arornTTOT 

EXTRAORDINARY 




wn ii —w^ 3 —'sv-’mz (U) 

PART II—Section 3—-Sub-section (ii) 
PUBLISHED BY AUTHORITY 


if. 469] " i#feft,feSl, 3I^r 25, 2007/4?irar 5, 1929 ~~ 

No. 469)NEW DELHI, WEDNESDAY, APRIL 25, 2007/VAISAKHA 5, 1929 


f^rffer x^of tor Tfero 
(fanrsfr ffcrom) ' 

Srfa^SRT' 

^ fefe 25 sfe 2007 

w. 3 ?r. 647 ( 3 T).—(i^qfd "gnj fen tot feterfen fen fenmn fe ritoki ^ fe srofro 
fen tot i :- 


,aft TOT M fife feTO, feTT TOT feTRTOT TOT TO, %R, TOTO TOT TOfecT fe 
fefTOT % TOffe 103 % 73R (1) % fek aft TFT TOR, TTTf^ TOR (#R TO) Rft 
fefefe fefefT RT TOT 3cfe ^ fete 24 TOR, 2006 fe TO fefeT TOJR fe fe t; 

fe TO RTRfe RF TORT fen I fe aft TFT fTOcT RTgR fe, 2004 3 RTO fefer 
fefe ate ^ ^tor efe wf tost, fer Rifro tot fe, feir tot rf to tot te ^ 
fe ^ ftfe TO to! ^ TO TO TOR TO te t fe feft 22 TOR, 2006 fe TO TO ^ • 
totto fen to 

fe TO fet fe RFTO#T Ft t fe TO.TO TRTOT % 3 T#T TOT TOT TO t fe fefe 
aft TFT fTOR RIFR fe^TOR (TOR TTTO) fet % fe feftcT Ft TO t; 

fe TTTO# ft - Tferor % TOffe ,103 % TOF (2) % 3T#T fete 30 TOT, 2006 % 
TO ftfer f lTTT TTT TOR % fe ^ fefe_TOfeT fe TTOT TOtfe %* fe TOTT fe TITO TOR 


, 2210 GI/2007 ’ 
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102 % ^ (]) % (TO) % 3T#T TOT^ TOM OfpF TOTOT) 'afp 
% Pw f^RFrTT % 3T&mk Ft tjit f ; 

'TfR ^ % ftwT t fro aft tot ^ 30 ^r, 2003 

5117 ^ M fejT W «tT, iff, 2004 4 Tmr % 

mm ^ ^ret ww ^ «rr 3#r wnr *rr*ft gm ^smr w m, ^ ^ ftrtcrr 

HWI ^ t eft - , ^ Pi<6cl 1 TOT MT t; 


atr P’ett^ $m\T] ^ 3Trrt tot (tw tot) ^ $ t fro aft tot frorro toto ^ 
3#r^fcf ft# tot mt fern tot Pmt tot tot ftP % tottot, toH Ptt£to 3UTO&d 

ft Pi P nT 3#?TOpTcT pRFTO % TO TOT 7#TOH % 3TJ#^ 103 % WS (1) % 3wk TO^fr! 
% TOT To 3TOTTTO? TOTOTO TOR TOfro, *TF TOfTOTOT TOcTOF TOtt; 

3TcT:. W, 4, TOTo qo 3Ts|TO TOW, TOT TO WTO, TO TOp#WffrcT TOTT \ pF 
TOT TTkTOKM TOTfeTOT TOTO % TOJ^k 103 % TO (1) % TOTOTO TO# TOT TO | | 


10 TOlfe. 2007 TOT TO TTTOTfT 


[TO. TO TO“11026(6)/2007-1%. II] 
TOT TOT TOTOTR TOTTO1, TO TlfTO 

^MiqST 

tottot PftPpt toitoPi f^cjjxH ^irof 

3TCTtcF ^S, ^ i^t-110001 

2006 TO ft&T TOReTT TI. 28 

[ TrfciTR ^ srg^ 103 ( 2 ) $ 3t#t tito^ ^ RfRt] 

fa&r : 

TOT T) Trf^TOT ^ 102(l)(cfj) 3T#F eTTTO TOTT <£ 3TTTO TITOI Jjft TOT 

froief znro TOTTOrH f^rr 1 

TOT 


^ TOcT $ TOTlF ^ TTftRH efT 103(2) ^ 3T#T TOeT 30 FT^ ( 2006 TO 

TT> Pl5«l t, TOT fTOTeT TOTO (TcTO^), ?fT^ TOTT $ 3TT#T TTTOT 3?T 3TPlTOf^cT 

f^TO $ TITO TOT 'tfRtni ^ 3T^^ 102(l)(cf?) ^ 3T#T f^tTO TOfPT TOT TOft 

t I 
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WTFsm j ^|«|Kor 


2. T&rtm gror, «ft rr um Ptf, 3TeqR f %r ^ M TO, H#, grog 
g>t yi^rfcf gif ^tr ^ srj^r 103(1) ^ orsfi^r tokjr TOte 24 *TO, 2006 g>f ?ro 

-UlRlcM ^ -g^JfT §3TT £, fuRT# g£ 2004 if cffTO TO ^ foT? PmTOcI tff ?PT ^RTcT TO^g 

rft rrr g> dftoii g> apjeTO 102 ^ ^5 (i) g> to (to) *£'3# oftro to tot tor 
?P r g> Ptr aTOroPrer Pt?TOr # grorgir to arm g? tort rrt t % ^ gro ?rt$r 

PlTOH TO % Ph 1*H cF3& W 3TEET5T, %R #TO TORT f#T g>T gg RRR TO? % 

aT I gr^f if rf grog f^RT 1TRReft fTO^ g?t R^ ^ RF gg rrr rr ??t rt aft? t?TO ' 
TOT gg ?T 22.03.2006 g>f WIMMtI f^JT t I W$t ^ RF RcftoT 3t TOT gg ?RTOR ^ 
3T#g to <TO tot gg $ aft? F#r? groaff #> to tot tor g* Pig PRffg # I 

RRlft, RTpTOT if TO TOR TOT ^ TO®FT afaPfe R^f RT gRRft ^ TOT ^ ^ 2004 
if oftTO TO ^ fcT? TOcfc Pfgfag cfc g?TOR fMt TOT Ptggg pPRT RRT RT I 

3. TOR TORT PfF R?t TOPfTOl ^ TO ^TOt TO Rcfta TOfa if g>t£ dWl^ 
TOjf'cTRT «TT % RF TO PRT R? TORft g>T Pl^TOT PtTOT TO RT, ?RR>R ^ aatffaf TO ?fR R>T 

to an I Rff^gg if TOreft gft; RTPtgn if Ptfe to g? Pt^f&r gftgifoi ^ tot 3 arote 

WTOT^t ^ aJt 1 f^Rff TO^r gft f^Rft TO TO Pl^T rf#® ^ 3ITORR TO^T ^ 

‘ " fcTt? 3lfcT J^ t '% TO TO RTTOTT 103(l) ^ pT4^Rl ^ ST^TR MrRTOT %§ 

~ ^ arPi^iRdi ^ aro t i torr rjrtrpt ^ ar% PrW [M^t amfm 

TOFT- TOT -^TO (TO143TR 1953 TORft 20l); fSTTO ^TTO TOPT Pml’TO 3TT#T 
“': (t-aTT^aTR: 1965 TOT^t ?l892); P^tTO an^m TOFT Jro^ft.■ TOT.. (TT3n^3TR 1978 .TO*ft 

1609 )]'’^rt to Rjrofart f% #^tpt ^ 3rfgk 103 ^ ai^T to^tPt aft? Pr^ft aroftp 

=~?tto^ ^ror-^r ^ tor if tor ^r wcf f Pro to tor tors* Pt^t” 

"• FTO^i^TRTOff RR 'if PfafTO ^ TORT5T TO^ft t ; j'3R: RT^t ^t, 3mfFT ^ TO^J13 
- .. arftcT,. 2006 ?JTOT"5RT-TO aFJ&T f^TT TO TO f^. TO '5..Hj- 2006 TOT? ^T WT if 
PfPfe ^TOT TO^cT tf5V i T- 8 !""-' " - - 

' 4 , ^TSJTft, RT^t TO^t oft TOTO TO aTT#T ^ ^ if ^ TOTOT?t 

TO^T Tft ^ I 3R: 3TRJPT ^ ^ 1%?R TOT TOTO * *M ^ TO 

%TO afrr R^TO? 14 ^r! 2006 ^ ar^r 5# to sroft fl5t tot to to Pi#tt 

RgPfR d^j l' ^uf f ^ 28 yJR, 2006 TO TO^cT gR^ tcf? TOf pR3T I 3T^te TOTOT^t TO^T 
gR^ ^ IcT? TOR 25 aPRcf, 2006 TO I^wiRd PTO TO TO I , 

5. ^ft ^tror, 1959 ^ ^ arPrPTTOT gn gR^r ^ fcrq to^JPrIto Pram) 
?riTtot arflrPm, 2006 tor §rt arPrPRPicr %ro to aft^ to^tPt g^t ar^rfc! ^ 
TRTO 18.08.2006 grt arf^f^r PTO to I TOfte arPrPm TO 21.08.2006 
gjf f^Pr aft? rtr totot $ wft ^ aft I TOtftror arPrPlTOT JRT, apg g^f g> tor-tor te? 
tor enPtg? tort W*. afr to? ^ toP^ tort arPrPrror, 1950 (1951 gn f^R 
3#PfTOT TO3TO l) $> 3T#T Rf^cT TO PTW t STTOST, TOTTO, ^TpR TO TOTO (Rlt 
I^RttiftTOg^TO^^g^g^TOarPrPmg?t tor 3 ^ ar#r to W^^^ 

^ ^frf^T fcfjRT TO t pRTTOT TORTO TOR[ ^RTO RpT ^ fef? aft? TOR ^f% ^ fcT? 
PRtfeg^^mr 1 *jer arPrfTOr ^ ??r Ri^fiTOT gft 4 ar^fcr, 1959 % ’JTO^ ^ra ^ F 
UfrT f^TOT TO t I 

6 TO!# RfT TO TTB TOT^TO TOT TOT t 1959 * TO ^ 2006 ^ 

3TPTPTTOT ^ TO 3R# # R* 4t I (PR&TT PnTRR) #Pm, 1959 (TO 
3ff$P l TOT ) ^ 3TTO^ ^ TOR 2 if “?TTOI ?RTOT^f ^ a# PfgTO’ # ^ 3# 

#TO TORT #f^ ^ TOR gf^T TOT afPfPm g5t RRT 3 ^ ^ SO ^ 3T ^ HN > ,^ R 

#ro tort gt^ ^ 3TTO5T ^ gg git tohr ?ttoto ^ ^ feig Pr^tt ^ ^ ^ ® * 
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FTRlfft RRq (Pl'ftdl Pjccwui) flsfocH Rfftfftqq, 2006 £RT RRRJlfftT RhM) ft q>R R ^ g E fft 

33 ftt ft rto qffta tot etrt 3 ft (ft ft r^rn, fr q^ ftt rrf eft Rq^di 

ft fepr frftdl qm qqft ft feT? fcjrft 3jf^T cf?t qrft ft 

qqTR MfeT qft RHT RTqFT i 

7. WF qq ft ftftftq RRFT RfafftqR ft Rqqft 3 ftft 7W RRftft eft ftsft igq, 

TTRlft eft 1.11.2006 eft qq? ^T qnft ftt ft 1% qF RReft Rfftqjf^TR ft^eTT ft 5HFT 
ftt Rqft qrftt qrfxfqq afa 1959 ft Rfftftqq ft rrr R^ft ftq RRft eft 

nftfeft ft RTR qf&T qNT 3 ( 51 ) afk ETM 3 (ft ft irrr fcftft vjMsifti ft W ft ' 

24.11.2006 crcf> amT feTffrd q?SRT qq^R qft | | 

i 

8 . JT^ft ^ Rftt ftf&R efrapft ft ^F qqqq fcj^m ft? 2006 ft R ? foH 3lf^TO 

RRRIlftcT RRft eft q?R WTTqj 33 qft qftfe ft RRI qftq qRT 3 ft *Ste.(ft gRT 1959 

eft 1JR RfftftqR ft ftftqq eft ftaft f%FR TRq mfftep ^TfR ftft ft^R f|^ qifftcfj RRR • 

ito, I960 ft RftR 7]fftd qq> ftqqq, ft RRIR ft qq ftt RRq qq RqRJ ftft ft IcR 
IftRftcTT ft m? qqpr ftt qf t Rk FRfkq zriftqq wft ftpq qff t I rr% qF Rk wi 
fftqr fft to* qq ft ftk qi^fftqj rt Rife? qqift RTFfftr q^f fftq f 1 FRft RftfoRT, 

ftFR RW>N ft’ftft (RTTft ftRFT £RT RJTR ftt ^T: TfecT qqft ft fftiq 30 yjft 2003 ftt 
Rift ftt qfRft^-eHl ft, fftft HRjaff ft fcTfecT qrsRT ft rtsi rrr fftft qftr'aq,' RqcftqR 
qq qF qTftjmt-fft qRiftfftt Rfftq fn rirt qq wzw 30.6.2003 ftt fft^r fftqr r Rn sir, - 
’•xftfft 2004 ft- ofrefTTFri ft fciq F^ft PlcjjtH ft qqftt Wf ^ 8TTI ^ WIT^ 

■ frt OTm w qqq, : q^ ftt w IftftxR fttt t, w ftfcTT ft 1 qsjif^, 

^fft q^lftf ft qF ftwlW'ftftf fftqT sir fft wft 3TTft "[cHRsTcT qrfqft dlftef 

ftft ftt ftt ft 3 RTft qftf,'ft^TfeTq 7 TF tftftrqq fftqT ftft~ifTft’ftftft’‘'feTf^ ftftftf 'ftt qcP 
qfft qftt ftt, Tj^rft gRT 29.12.2006 m q^rR, ftft fttft ftt, qn^R tftq Rtft ft firq 
Rftfftr ftt rt q l qrftt ^rt ftrft q?fcR qq^R ^ fft^T q^T ft ! 

9. qq>R rf ftar w ft tft qRfq?f qq qq qRRtt ftt f^fftr 2004 ft Rft> w ft 
7RRT ft Rq ft RRft fftftqq.ft T^fttqftftt iq7Rft7T3ft ^gqfftq RiRfii i Rq? 
filter ftt ftftt ^q, -ftt TFT f qiR w ftt fftqftcn ft ftr, fttfft ftfft fttft f ftft'ai wrt 

ftt qft ft ftt qq> fftftqq ^ fftftdT qq qiW[ ft, ftfftqq ft 3T^q 103(l) ft 3T#T 
7T^qfft ft RRR qftt RRRI TTqqq I fftftqq RTftq ft qRT ftt ftftt Rfftqft^iq Iftftqq 
tft-ftqT ft qqq qq Rqftt rr qRft ftt ftft RterRen qftt ft 1 fftftqq ^ fftfter, 

RfteT fftftqq ftt RTftR ftt RT RRft fftmfq ft RReft ftt RfftlFT ft R^q 

329 (R) ftt? cte yfcliftfftq 1951 ft WT 6 ft R#T Rftftf TO qq jq rRR ft 

TRR ftt R3RT RT Rqqq ft, R fft 103(l) ft Rftq R^qfeT ft RRR I RR:, efftTR 

qiftiqq RfftlTR ft R^dq 103(l) ft ft RJRR ft RRR wft fttRI qftt ft I 

qq^qq ftt ftqft fq, Rrftq ft urqq ftq 6 ^ fftfe 1959 ft ^ Rfftftrq ftt sirt 3 ft rf 

(R) 3fa 2006 ft qsiRMfftq RR SIR! 3 ft RF (ft ft Rqqft ft ftq Rftnfft ft TO ft 
fftqR qRR Rftte qftf ft I q? RR ft fftfft Rk RM ftRTRq qq qqft ft fft q? RR RTqft 
ftt Rtq qift Rt7 qfft RiqRTcp ftt ft fftfft qq RRtqq eRft ftqjq qq RRT £ TR qjft [ 

10. qq^RR, qftrn qrqft ft R^qfft ft qrqr fftft^r ftt ftfftrTq ft Rjftq 103 (2) ft 
R#q RRcT fftqftq RTftq ftt qqftqq rrir. ftt rr ft rri qrqq ftqq rtrt ft ift qF 
ftfftnq ft R^q 103(1) ft Rftq qRft qftq qftt ft I 

?■/“ F./- F./- 

(qR.qft. (qq. ftqiRRnftt) (qftq ft. 'dl4dl) 

tftqftn Ri^qa ^t®i. fftqftrq ri^cki fftftqq RTg«RT 

arftR : 7 q^qft, 2007 
rttr 
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MINISTRY OF LAW AND JUSTICE 
(Legislative Department) 
NOTIFICATION 

* New Delhi, the 25th April, 2007 


SX). 647(E),—The following Order made by the President is published for general information 


10th April, 2007 


ORDER 


Whereas a petition dated the 24 th March, 2006 raising the question of 
alleged disqualification of Shri Ram Kripal Yadav, a Member of Parliament 
(Lok Sabha) under clause (1) of article 103 of the Constitution has been 

submitted to the President by Shri Jai Prakash Singh, President, Bihar Jan 

* • 

- Adhivakta Sangharsh Manch, Bihar, Patna; 


And whereas the said petitioner has averred that Shri Ram Kripal 
Yadav was holding the office of the Chairman, Bihar Religious Trust 
Board, Bihar while contesting the election from Patna Parliamentary 
Constituency in May, 2004 arid he has been holding the said office for the 
last several years and resignedYrom the said post on the 22 nd March, 2006; 

And whereas the said petitioner has contended that the said office is 
an office of profit under the Government and hence Shri Ram Kripal Yadav 
stands disqualified for being a Member of Parliament (Lok Sabha); 

And whereas the opinion of the Election Commission has been 
sought by the President under a reference dated the 30 th March, 2006 under 
clause (2) of article 103 of the Constitution on the question as to whether 
Shri Ram Kripal Yadav has become subject to disqualification for being a 
Member of Parliament (Lok Sabha) under sub-clause (a) of clause (1) of 
article 102 of the Constitution; 

And whereas the Election Commission has noted that Shri Ram 
Kripal Yadav was last appointed as the Chairman of the Trust from the 
30 th June, 2003, which was well before his election to the Lok Sabha in 
May, 2004 and thus the question raised by the petitioner is a question of 
pre-election disqualification, if at all any disqualification is attracted; 

And whereas the Election Commission has given its opinion (vide 
Annex) that the question of alleged disqualification of Shri Ram Kripal 
Yadav, being a case of pre-election disqualification, if at all any 

£3W ftljc’l-S. • 
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disqualification is attracted, cannot be raised before the President-under 

clause (1) of article 103 of the Constitution and, therefore, the petition is 
not maintainable; 

• Mow, therefore, I, A.P.J. Abdul Kaiam, President of India, do hereby 

hold that the above-mentioned petition is not maintainable under clause (1) 
ol article 103 of the Constitution. 

10 April, 2007 President of India 


IK No. H 11026(6)/2007-Leg. II] 

Dr. BRAHM AVTAR AGRAWAL, Addl. Secy. 
ANNEX 

Election Commission of India nirvachan sadan 

ASHOKAROAD, NEW DELHI • 110 001 

Reference Case No. 28 of 2006 

[Reference from the President of India under Article 103(2) of the Constitution of India] 

In re\ Alleged disqualification of Shri Ram Kripal Yadav. a sitting member of the Lok Sabha 
under Article 102(1 )(a)) of the Constitution of India. 

OPINION 

This is a reference dated 30 th March, 2006, from the President of India, seeking the 
opinion of the Election Commission under Article 103(2) of the Constitution of India, on the 
question of alleged disqualification of Shri Ram Kripal Yadav (Respondent)^ sitting member 
of the Lok Sabha, under Article 102(l)(a) of the Constitution oflndia. 

2. The above question arose on the petition dated 24 th March, 2006, submitted by Shri Jai 
Prakash Singh, President, Bihar Jan Adhivakta Sangharsh Manch, Bihar, Patna,- to the 
President oflndia, under Article 103(1) of the Constitution, raising the question of alleged 
disqualification of Shri Ram Kripal Yadav, elected to the Lok Sabha in May 2004, for being a 
member of the Lok Sabha under sub-clause (a) of clause (1) of Article 102 of the 
Constitution of India, on the ground that he was holding the office of the Chairman, Bihar 
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Religious Trust Board, Bihar while contesting the election from Patna parliamentary 

constituency. The petitioner stated that .the respondent was holding the office for last several 

- " r " » 

years and resigned from the said post on 22.03.2006. The petitioner has contended that the 
.aid office is an office of. profit under the Government and hence the respondent stands 
disqualifiedjfqr being, a.member, of ttie.Lok Sabha. The petition, however, did not contain 
any averment, whatsoever, that,the respondent was appointed to the said post at any point of 
ime after his election to the Lok Sabha in 2004. 

i._The.petition of Sh J,ai Ptaka sk Singh was also ^ gagcpm pariied by any document in 

support of;hi& which the respft^t had been appointed was an 

office of profit under the Government. The petition did not even contain the basic information 

about the date of appointment of the respondent to the office referred to in the petition. The 
date of appointment of a Member to an office is vital to determine whether the case falls 
within the jurisdiction of the President to decide in terms of Article 103 (1). It is well settled 
by a catena of decisions of the Supreme Court {see Election Commission Vs. Saka Venkata 
Rao (AIR 1953 SC 201); Bruirdaban Naik Vs. Election Commission (AUV1965 SC 1892); 
Election Commission Vs. N.G.Ranga (AIR |978 SC 1609)} that under Article 103 of the 
Constitution, the President and the Election Commission can look into the questions of only 
those offices to which the Members of Parliament are appointed after their election as such 
Members. The Petitioner was, therefore, asked vide the Commission’s Notice dated 13 th 
April, 2006, to furnish by 5 th May, 2006, specific information in that regard. 

4. The Petitioner, however, did not furnish any information pursuant to the 
Commission’s Notice for a considerable time. Therefore, the Commission decided to obtain 
the specific details from the State Govt, of Bihar and accordingly wrote to them on 14 th June, 
2006 to furnish the requisite details and documents related to the appointment of the 
respondent to the said office by 28 th June, 2006. The time for furnishing the requisite 
information was extended upto 25 th August, 2006. 

5. In the meantime, the Parliament (Prevention of Disqualification) Amendment Act, 
2006, amending the Principal Act of 1959, was enacted by the Parliament and notified after 
the Presidential assent on 18,8.2006. A copy of this Amendment Act was received from the 
Ministry of Law and Justice on 21.8.2006. By the Amendment Act, the offices of Chairman, 
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Deputy Chairman, Secretary or Member (by whatever name called), among others, in The 
Bihar State Board of Religious Trust, a body constituted under the Bihar Hindu Religious 
... Trust Act, 1950 (Bihar Act No.l of 1951), have been declared under Section 3 (k) of the 
Principal Act,-as the offices the holders whereof shall not be disqualified for being chosen as, 
and for'.being Members of Parliament..:These amendments to the Principal Act have been 
“ brought into force with retrospective effect from 4 th April, 1959. 

~ However,-as far-as this office-isr.cdncerned, an incongruity was noticed between the 

J ? rincipaTAct -ofd^!59 ,and the Amendment Act of 2006. As per Clause (i) of Section 3 of the 
Parliament (Prevention of Disqualification) Act, 1959 (Principal Act) read with the entry 

’‘Bihar State Board of Religious Trusts” under the heading “Bodies under State 
Governments” in Part -II of the Schedule to the said Act, the office of Chairman, Bihar 
Religious Trusts Board, is not exempted from disqualification for being a member of the 
Parliament. Whereas, as per Clause (k) of the said Section 3 read with the entry at serial 
number 33 in the Table, inserted by the Parliament (Prevention of Disqualification) 
Amendment Act, 2006, the office is exempted from disqualification for membership of the 
Parliament and shall never be deemed to have so disqualified any person for holding that 
office. 

7. In view of such apparent incongruity in the provisions of the same Act relating to the ' 
same Office, a notice was issued on 1-11-2006 to the respondent to file his written statement 
by 24-11-2006 to the petition raising the question of his alleged disqualification and the 
mutually conflicting provisions of Sections 3(i) and 3(k) read with relevant entries in the 
Schedule and the Table appended to the 1959 Act. 

8. The respondent in his written submissions stated that in view of the amendment to the 
Parent Act of 1959 by clause (k) of Section 3 read with entry at Serial No.33 of the Table 
inserted by the Amendment of 2006, the office of the Chairman of Bihar State Board of 
Religious Trust, a body constituted under Bihar Hindu Religion Act, 1960, has been 
exempted from disqualification to be a member of Parliament, and therefore, the petition is 
not maintainable. He further submitted that he has not drawn any remuneration or pecuniary 
benefit from the office. Further, on perusal of the Notification issued on 30 th June, 2003 by 
the Vidhi (Nyaya) Vibhag of the Govt, of Bihar, to reconstitute the Trust enclosed with the 
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„written:statement of the respondent, it transpired that the respondent was last appointed as the 
- Chairman, of the Trust from ; 30-6-2003, which was well before his election to the Lok Sabha 
: in May, 2004. Thus, the question-raised by the petitioner is a question of pre-election 
: ; disqualLfication C :if;at;,all, -of the respondent. However, as v the respondent did not mention 
:Avhether-herhad served a copy of his_y/ritten submissionsrbn' the petitioner; it was decided to 
1:; “iforward-a copyrof-his iwritten^submission to the petitionerTBTi^ Tij oincier, if any, by 29-12- 
2006. No rejoinder has been filed by the petitioner. ^z'-^zr r.~ ‘. 

9. It is thus seen that the appointment of the respondent to the office in question was 
made prior to his election as Member of the Lok Sabha in 2004. In view of the well-settled 


constitutional position, referred to above, in paragraph 3, the question of the alleged 
disqualification of Shri Ram Kripal Yadav, being a case of pre -election disqualification, if at 
all any disqualification is attracted, cannot be raised before the President under Article 103(1) 
of the Constitution. The Election Commission also has no jurisdiction to express any opinion 
on the question of such alleged pre-election disqualification. Cases of pre-election 
disqualification, i.e. disqualification existing on the date of or prior to the election can only be 
raised before the High Court concerned, under Article 329(b) of the Constitution and Part VI 
of Representation of the People Act, 1951, and not before the President under Article 103(1). 
The present petition is, therefore, not maintainable before the President in terms of Article 
103 (1) of the Constitution. In view of the above, the Commission is also not required to go 
into the incongruity between the provisions of Clause (i) of Section 3 of the parent Act of 
1959 and Clause (k) of that Section 3, as amended in 2006, referred to para 6 above. It is for 
the Union Ministry of Law & Justice to look into that matter and resolve the controversy by 
amending the law, if necessary. 

10. The reference received from the President, in the present case, is accordingly, returned 
with the opinion of the Election Commission of India, under Article 103(2) of the 
Constitution, to the above effect that it is not maintainable under Article 103(1) of the 


Constitution- 

S//- 

(S.Y.Quraishi) ' 
Election Commissioner 


Sst/- , ^ 2 *'/- 

(N.Gftp'alaswarai) (Navin B.Chawla) 

Chief Election Commissioner Election Commissioner 


Dated; 7 th February, 2007, 
Place: New Delhi 
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